(3d Cir. 1981); and Secretary on behalf of Robinette v. United
Castle Coal Company, 3 FMSHRC 803 (1981).  Secretary on behalf
of Jenkins v. Hecla-Pay Mines Corporation, 6 FMSHRC 1842
(1984).  The operator may rebut the prima facie case by show-
ing either that no protected activity occurred or that the
adverse action was in no way motivated by protected activity.
If an operator cannot rebut the prima facie case in this man-
ner it may nevertheless affirmatively defend by proving that
(1) it was also motivated by the miner's unprotected activi-
ties alone.  The operator bears the burden of proof with
regard to the affirmative defense.  Haro v. Magma Copper
Company, 4 FMSHRC 1935 (1982).  The ultimate burden of persua-
sion does not shift from the complainant.  Robinette, supra.
See also Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983); and
Donovan v. Stafford Construction Company, No, 83-1566, D.C.
Cir. (April 20, 1984) (specifically-approving the Commission's
Pasula-Robinette test).  See also NLRB v. Transportation

Management Corporation, _______ U.S. ____, 76 L.Ed.2d 667

(1983).

One critical issue in this case is whether or not
Mr. Hensley was discharged because of his refusal to perform
work assigned to him by foreman Don Curtis and/or mine super-
intendent Cletis Robbins.  The respondent suggests that
Mr. Hensley voluntarily quit his job and was not fired, and
Gus and Cletis Robbins testified that they never specifically
told Mr. Hensley that he had been fired.  Mr. Hensley's first
complaint to MSHA on July 13, 1985, contains no assertion
that he had been fired.  Mr. Hensley's complaint letter of
September 29, 1985., to the Commission contains a passing
reference to the purported firing.

Mr. Hensleyfs termination occurred on a Saturday.  It is
clear that it came about as a result of Mr. Hensleyfs refusal
to work underground cleaning the belt, and after some conver-
sation between Mr. Hensley and Cletis Robbins.  Mr. Hensley's
earlier statement to MSHA is that when Mr. Robbins advised
him that there was no outside work to be done -and gave him a
choice to either go underground or go home, Mr. Hensley
responded No.k." and opted to go home.  Mr. Robbins' testi-
mony at the hearing is consistent with this earlier version.
However, at the hearing, Mr. Hensley testified that when he
opted to go home rather than work underground/ Mr. Robbins
told him that he was fired.  Mr. Hensley made no attempt to
get his job back, did not report to work on the following
Monday, but instead telephoned Gus Robbins to inquire as to
whether he knew that Cletis Robbins had fired him.  Gus
Robbins1 response was "whatever Junior (Cletis) says goes."
Foreman Curtis confirmed that after Mr. Hensley's work

726urther, because the boom of the Dosco was
